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Respondents’ Brief of Arguments 

 

Standard of Review: 

 

We do not argue with this standard. De novo standards require that the lower “court” is 

reviewed fully, including their finding of fact. This is the implicit stance of the Court of Appeals as 

written. Seeing the de novo standards are usually applied in appellate settings it makes sense to 

continue that trend, but not for the reasons stated. We are a not a federal system, judicial or 

otherwise. We, and I use that term to encompass all things related to Student Senate, are a student 

governance system and nothing more. To clarify fully, we do not need to hold hearings for those that 

were dismissed. We hold the power, explicitly, to determine whether or not students are classified as 

eligible or not completely separate from out powers as an arbiter. 

The statement from the Petitioners that this “review was a ‘radically inconsistent 



interpretation of the Student Senate rules” and the Commission did not follow historical precedent is 

false. In Appendix A there is a letter from a former member of the Elections Commission that details 

how in the general election of Spring 2014 a random sampling was taken from each candidate form 

and if there were issues then deeper investigation would be warranted. While the letter also states 

that it was “highly unlikely that any individual candidate would not have enough valid signatures to 

be eligible for the election” it was also stated that, “Most of the signature sheets that we received had 

plenty of extra signatures”. In Appendix B there are candidacy declarations in which all signatures 

were checked for validity. In the context of the election this cycle (Spring 2017) the average number 

of signatures that were written on the sheet was, 28. Three above the absolute baseline of eligibility. 

Furthermore, the letter also states how Mr. Pacey was Acting Commission Chair for the Freshman 

Elections and when he checked those forms found that many contained the bare minimum for 

eligibility, he ran them all personally, and found that enough people were ineligible to where only 

the seats available remained. The important thing to note here is that this decision was appealed to 

the Court of Appeals and the decision of Mr. Pacey to perform such an action was upheld. 

To clarify, and it will be reiterated throughout this brief, all students that were found to be 

ineligible had the opportunity to speak with, or meet Dr. Tuttle who had the private student 

information. 

Arguments: 

Unreasonable Decision: 

 First to clarify the difference between Michelle Kokes and the remainder of the candidates I 

would like to say that this situation was categorically different than the other individuals in question. 

All of the documents were turned in and I looked them over to make sure they met the basic 

requirements. I made sure that they had a Dean’s Stamp, filled out the form correctly, and that they 



had at least 25 written signatures, assuming at the moment that they were all valid. At this time I 

then took the IDs from the sheet and put them into an Excel spreadsheet which was sent to Dr. Tuttle 

to be examined by the Registar’s Office. Dr. Tuttle then spent her time, outside of work, running and 

checking, then rechecking all of the signatures that were found. She then sorted them by coalition 

and whether or not they had enough signatures to be considered valid. 

 I think it is also important to note that prior to the deadline listed on the website, we had 

received many forms that were missing signatures, declaration of candidacy forms, or the Dean’s 

Stamp. Harrison took the time to contact those individuals and tell them that at that moment in time 

that they were missing these documents and that they needed to turn them in by the appropriate 

deadline. This shows that the Commission is dedicated to making sure that people are eligible to run, 

as long as they follow the regulations outlined and submit the correct documents by the time it is 

due. 

 In response to the claim the Petitioners make that if we had notified all invalidated candidates 

in a timely manner then they would be able to file as independents: Even if we were simply spot 

checking the ID numbers we still would not have had the time to turn around all of the documents 

that we had. No member of the Commission has access to the system that can check enrollment data. 

The normal individual who runs the spot check was not able to serve in that same position this year 

and so we had to search elsewhere. It was at this point we floated the idea to Dr. Tuttle, our adviser 

and she agreed that it would be a good idea. If the numbers were spot-checked it would still require 

pulling each person up and checking the qualifications of each signature that was spot-checked. This 

would have to be worked into Dr. Tuttle’s schedule which is understandably busy considering her 

position in Student Affairs. 

 Candidates should operate under the assumption that all the documents will be checked 



thoroughly. This is why the form specifically says that the bottom that it is suggested that more than 

the required number of signatures be found, just in case some are found to be invalid. 

 The Petitioners seem to make a suggestion that because a few individuals were found to be 

valid after originally being told that they were invalid that the Commission is incompetent is a 

stretch of reality as well as barely veiled attack on the competency of the individuals the Senate 

trusted to make decisions revolving around Elections. Furthermore, the fact that a few candidates 

have been revalidated does not suggest the Commission is incompetent at their jobs, and frankly it is 

offensive to suggest otherwise. We have done the work needed and we apologize that in the middle 

of sorting over 2500 signatures that occasionally an individual gets sorted into the wrong pile or 

something is read incorrectly. 

Due Process: 

 To reiterate, for the record, that the Commission found these students to be ineligible to be 

candidates. They were not disqualified or removed from the ballot. They were never on the ballot 

until the Court of Appeals granted their injunction. The Petitioners never give any proof that shows 

that the Commission is wrong. Instead they make an attempt to equate a law student that falsified an 

application to get into law school to candidates in a student senate election. Considering that these 

two are hardly equitable and that the remedies that the Petitioners are suggesting makes it clear to 

remove the individual that falsified their document it is unclear as to why they made the statement 

that they did. I would also argue that students that wish to be candidates do not have a “claim of 

entitlement” to their status. There are regulations that govern their status and if they do not follow 

them they lose said status. 

 Students that wish to be candidates do not have significant property interests in their 

continued candidacies. In Board of Regents of State Colleges v. Roth (408 U.S. 564 (more) 92 S. Ct. 



2701; 33 L. Ed. 2d 548; 1972 U.S. LEXIS 131; 1 I.E.R. Cas. (BNA) 23) it was found that Roth did 

not have a property rights because the contract that was signed specifically for that position was for 

the time of one year. Because this was the expectation there was not rights that were explicit in the 

continuation of said job. In regards to the matter at hand, the idea that if you wish to become an 

eligible candidate in the general election you have to gather 25 signatures counts as a unwritten 

contract between the governing body (The Commission) and the individual in question (potential 

candidate). This was a clearly defined expectation of the Commission that all individuals interested 

in running must follow the rules. Through this argument the idea that students have due process 

rights because of a significant property interest is null. 

 The Commission also gave notice to potential candidates through contact with the Election 

Commission Liaisons. The information of those who were considered valid candidates was given to 

the Election Commission Liaisons of each coalition, with the exception of the coalition with no 

Senatorial Slate. It was expected that the information would be disseminated by those individuals, 

who serve as an intermediary between the Commission and the coalitions. Everyone was made 

aware of the fact that any and all decisions of the EC can be appealed by the Court of Appeals 

through the information sessions, and through any email/in person interaction in which a decision 

was reached. If the students asked for the reasoning we gave it to them. Within the Student Code of 

Rights and Responsibilities Due Process is not outlined at all. We operate just as past Commissions 

have in the sense that when we make a decision we do not contact every single person to explain the 

whole process to them. Only in circumstances where there was a violation is the evidence explained 

and the opportunity to present their arguments given. Since the Commission has the ability to 

determine individuals ineligible without a hearing we do not have to follow that same process. 

In Mathews v. Eldridge, 425 U.S. 319, 96 S.Ct. 893, 47 L.Ed.2d 18 (1976) a three-pronged test was 



created in which to determine whether or not due process has indeed been violated. The prongs of 

this test are as follows:  

1) The importance of the issue at stake 

2) The risk of an erroneous deprivation of the interest because of the procedures used, and the 

probable value of additional procedural safeguards; 

3) The government’s interest. 

1) To determine the importance of the issue at stake is incredibly subjective. The original 

decision of the court rested on SS benefits and the courts found that to be a substantial private 

interest, however, later courts have said that it is up the Courts to decide on the relative merits at 

stake. I would urge the Court to think holistically about the candidates that were found to ineligible 

and whether or not they had a powerful, vested interest in becoming Student Senate members. 

Seeing that no evidence was submitted with the Brief of Arguments that is written testimony from 

the ineligible candidates that becoming a member of student senate was a goal or aspiration of theirs 

it should be suggested that while they may be upset about the fact they cannot get involved it was 

not a traumatic event that would trigger this prong. 

2) While the Petitioners are correct in stating that there have been errors made in the process 

overwhelmingly there have been few issues in the process. Of the original 47 individuals only 4 

individuals have been placed back on the ballot due to an issue. One such individual was because the 

extra signature that was submitted was on a scrap of paper approximately 2 inches by 2 inches and 

got caught on a paperclip on the back of a stack of papers. So in reality only 3 individuals have been 

added back onto the ballot which is an error rate of 6% which for the second time in recent history 

that such a process has been applied by the Commission is excellent. Within this system there was 

also the ability for all students to ask for clarification on their documents. The Commission retained 



possession of the paper documents with the signatures and a spreadsheet that listed all the numbers 

of gathered signatures, how many were considered invalid, and then the number of eligible 

signatures they had. If the student requested more information than that they had the opportunity to 

contact Dr. Tuttle and either schedule a meeting or have an email correspondence. We actually 

reduced the risk of “erroneous deprivation” by ensuring that this process was fair and equal for all 

individuals. The issue with spot-checking is that perhaps not all individuals will receive the same 

number of spot checks, especially if the Commission knows the individual and perhaps wishes to 

make it easier for that individual to become a Senator. The system that we used was an impersonal 

program that simply ran the numbers and spat back the information on the student. Dr. Tuttle served 

as a further check on bias by serving as the intermediary between this information and the Elections 

Commission. This shows that the students had several methods in which to address their grievances, 

and many did. 

3) The final prong of this test is the interest of the government. In the Matthews ruling it was 

found that the courts gave, “substantial weight to the good-faith judgments” of those in charge of the 

administration of actions. All of the judgments the Commission made in regards to the signatures 

and the process in which they were checked were done in good faith. It is not the position of the 

Commission to simply eliminate individuals with no reason, it is the job of the Commission to 

enforce the rules. 

Remedies: 

 The Commission does not fully support any of the remedies offered by the Petitioners and 

instead suggest: 

1) The appeal be dismissed in its entirety and the decision of the Elections Commission be 

upheld, as it has been in the past.  



However, in the interest of showing a good-faith effort to the work of the Petitioners the 

Commission will say that should the Court side with them that options 2 or 3 would be seen as 

the most acceptable. Option 1 would unfairly disadvantage the fourth coalition that will not have 

the opportunity to place members of its slate back on the ballot. Also, the number of slated 

individuals is not equal between the three remaining coalitions and the coalition that receive the 

least number of slated spots back proportionally could claim distortion in the results of the 

election and suggest that they have been unfairly treated. Option 2 would be the least concern to 

the results as it would be all individuals simply running as independents and no one coalition 

would gain any unfair advantage over the other by suddenly having far more people to help table 

or to reach out to others. Option 3 is similar to the action that attempted in Student Senate, and if 

you were to follow the text of the bill that ultimately failed it would only allow for those students 

that had 5 or less missing signatures to be placed back on the ballot. It would not allow for 

student that were missing forms, had failed the quiz, or completed actions unbecoming of a 

future senator i.e. Forgery. 

Respectfully submitted, 

     

    /s/ 

 

 

                                                           . 

    Harrison Baker 

    Compliance Chair 

 

    Garrett Farlow 

    Chair  

 



 

 

 

April 11th, 2017 

 

Student Senate Court of Appeals 

University of Kansas 

1301 Jayhawk Blvd., Room 410 

Lawrence, KS 66045 

 

 

Dear Court of Appeals, 

  

After hearing about the current situation facing the Elections Commission and Court of Appeals 

today I felt that my unique and extensive experience in University of Kansas Student Senate 

Elections might be of value to these proceedings.  I was involved in the elections process for 

several years, starting with the spring election of 2004 through the spring election of 2015 I was 

involved in every general election and several of the freshman and special elections.  I have 

served in campaigns as an un-slated volunteer, senator candidate, campaign organizer, and 

campaign consultant.  Most relevant to your decision today, however, was the time I spent as an 

Elections Commission Member for the spring 2014 general election and as the Acting Elections 

Commission Chair for the fall 2014 freshman and special elections.  

  

In my time as a volunteer, candidate, and organizer it was common practice among the 

coalitions to encourage each of their members to collect far more signatures than were required.  

If I recall correctly we were required at the time to collect a minimum of 50 signatures.  The 

campaign managers always encouraged us to collect at least 75 signatures on the assumption 

that they were all checked.  The only issue that I can recall from that time was caught in a 

signature inspection where it was found that a potential candidate had copied their signatures 

from another candidate’s signature sheet.  I believe that student was barred from running in 

that, and the next Senate election. 

  

As an Elections Commission Member for the spring 2014 election we determined as a 

commission to inspect a random sampling of each signature sheet, with the understanding that 

if any signatures among the sample were found to be invalid that a further investigation into the 

signature sheets would be necessary.  Most of the signature sheets that we received had plenty 

of extra signatures, so, after our investigation found no invalid signatures, it was determined that 

it was highly unlikely that any individual candidate would not have enough valid signatures to be 

eligible for the election.  

  

For the 2014 Freshman Election I was acting as the Elections Commission Chair.  After 

receiving the signature sheets from all of the prospective candidates I found that many of them 

contained the bare minimum of signatures.  It was decided by the commission that checking 

every signature would be necessary to ensure that each candidate had a sufficient number of 

signatures.  I personally checked every signature for that election and found several invalid 

signatures.  Between signature issues and missing dean stamps several candidates were 
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determined to be ineligible to run.  In the end there were only enough eligible candidates to just 

fill the available seats.  At the time the commission’s decision was appealed to the Student 

Senate Court of Appeals, where the Elections Commission had their determination upheld. 

  

Inspecting every signature is by no means unprecedented, in fact I applaud this Elections 

Commission for being so thorough.  With four coalitions running this year I’m sure it would have 

been easy to not inspect every signature.  I’m sure that inspecting each signature was by no 

means an easy task and the commission should be applauded for taking the time to ensure that 

the rules of the election were fairly enforced.  Student Senate, like the Court of Appeals, thrives 

when the rules are followed and enforced.  Taking the time to follow the rules is what ensures 

that every action of the body is well considered and that every voice has the potential to be 

heard.  Obtaining signatures might seem unimportant, but the ability to follow process and 

receive the support of your constituents is essential to a proper Student Senate.  I believe that 

the Elections Commission not only operated within their power in this instance, but that they had 

the precedence as well as an obligation to check every signature if they had any suspicion that 

any candidate might not have gotten enough valid signatures to qualify them to run.  

  

Sincerely, 

  

  

  

Mark D. Pacey PhD. 

Former Acting Elections Commission Chair 


























