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PETITIONER’S BRIEF OF ARGUMENTS 

Introduction

	The questions before the Court are critical to ensuring the integrity of the Student Senate elections process. Prior to the temporary injunction granted by the Court, nearly 50 students were barred from participation in the upcoming Student Senate General Election (hereinafter “the election”) by the Elections Commission (hereinafter “the Commission”). The Preamble to Student Senate Rules and Regulations states that “the Student Senate shall work to further the social, cultural, and political growth of KU students… (and) to increase access and input in University policy decisions” SSRR 1.2. Following the Commission’s unprecedented and sweeping removal of prospective candidates from the ballot, the Court must intervene to ensure that Student Senate is guided by these foundational principles.

Jurisdiction
The Court has jurisdiction to hear this case pursuant to SSRR 4.1.1.
Standard of Review
Appellants ask the Court to adopt a de novo standard of review for four reasons. (1) Questions of statutory interpretation are reviewed de novo. See Schleining v. Thomas, 642 F.3d 1242, 1246 (9th Cir. 2011); see also Vega v. Holder, 611 F.3d 1168, 1170 (9th Cir. 2010). (2) The Commission’s decision in this case is not reasonable and fits an exception that federal courts use when not giving deference. (3) Even if this Court decides not to use the federal agency:Election Commission analogy for the exception in #2, the Commission is not sufficiently like a federal agency to receive deference in the way that an agency would. (4) The Commission did not hold hearings for individuals it disqualified, and accordingly, has not build a sufficient record for the court to rely on and give deference to. 
(1) Federal courts categorically review certain questions de novo. Questions of statutory interpretation are reviewed de novo. See Schleining v. Thomas, 642 F.3d 1242, 1246 (9th Cir. 2011); see also Vega v. Holder, 611 F.3d 1168, 1170 (9th Cir. 2010). This is a statutory interpretation case. If the Court adopts the agency:Commission analogy, it should follow the federal court practice and review this case de novo.
(2) If the Court chooses not to follow the federal court practice of categorically reviewing questions of statutory interpretation de novo, the court should adopt a similar standard selection method as a federal court would use when a question does not fall into a de novo category. First, a federal court would look for any existing statutorily mandated standard of review. If there was no statutory standard of the review, the court would generally give deference to the agency interpretation. That is generally, with certain exceptions. 
This Court is not bound to a standard by any Student Senate rules. Therefore this Court should give deference to the Commission barring any exception. Here, the Commission’s decision fits an exception. 
The exception is: courts give no deference to agency decisions where there are “radically inconsistent interpretations of a statute by an agency, relied upon in good faith by the public...” Pfaff v. United States Dep’t of Housing & Urban Dev., 88 F.3d 739, 748 (9th Cir. 1996). The Commission ordered a strict review of student signatures that resulted in nearly four dozen students being removed from the ballot. The review was a “radically inconsistent” interpretation of Student Senate rules, which had up until the Commission’s decision been interpreted only to require a “spot check” review of signatures. Because the Commission’s decision was “radically inconsistent” with how the rules had been interpreted in all elections of recent history, and students wishing to become candidates relied on that recent history, this Court should grant the Commission no deference. 
(3) Even if the Court believes that the Commission’s interpretation was not radical, the Court should not give the Commission deference because the Commission is dramatically distinct from a federal agency such that the two should not be treated the same. The most obvious distinction is that the University of Kansas students who staff the Commission are not yet highly-trained and experienced subject-matter experts. The primary reason federal agencies are given deference by federal courts is that they are considered to have superior expertise resulting from years of training and experience. Though our Commissioners appear well-meaning, they are simply not equipped like federal agency employees to make expert decisions. Even if one or more commisioner were slightly more expert than the average KU student, the Commission is not collectively expert to the same degree as a federal agency. Accordingly, the Commission should not be given deference because it does not qualify in the ways that agencies do to earn the deference courts give them.  
	(4) This Court should review this case de novo because the Commission failed to build a sufficient record for the court to rely upon and give deference to. The Commission (a) did not give individual notice to student-candidates it disqualified, (b) did not give student-candidates it disqualified opportunity to cross-examine the evidence against them or the witnesses who presented that evidence, (c) has not provided the evidence, or methodology relied upon to create that evidence, to any non-Commission party to consider, and (d) has not released a written version of its decision to concerned parties to examine for facts, fairness, and sound reasoning.    
Arguments
The Commission’s Decision Was Unreasonable
The questions are posed to the Court for numerous reasons. First, the actions of the Commission are not fully consistent with Student Senate Rules and Regulations (hereinafter “SSRR”). The disqualified candidates would be ineligible to run in coalitions pursuant to the filing deadline established by SSRR 7.5.9.8, which stipulated that the candidates had to complete their filing requirements by March 27th. However, given that the deadline for running as an independent senatorial candidate was on April 3rd, these candidates could have obtained the amount of valid signatures necessary to complete their petitions by this deadline had they received notice of this rule by the Commission. Unfortunately, the Commission failed to inform the coalitions of their list of eligible senators until the afternoon of April 3rd, leaving insufficient time for the disqualified students to complete their petitions. This approach was inconsistent with other actions the Commission has taken. For instance, on March 28th, Elections Commission Compliance Chair Harrison Baker (hereinafter “the Respondent”) notified prospective OneKU School of Architecture, Design, and Planning candidate Michelle Kokes that she had failed to obtain the 25 necessary signatures, as one signature was missing a student ID number. Michelle was presumably notified prior to the other invalidated candidates because she failed a “spot-check” performed by the Respondent, intended to determine whether or not each candidacy petition had the required 25 signatures to merit further screening. Following the notification, Michelle obtained the necessary signatures prior to the independent filing deadline and is now on the ballot. Had the Respondent notified all of the other invalidated candidates in a similar timely fashion, many of them likely would have been able to participate in the election without the Petitioner’s appeal.
The Commission’s newfangled, unprecedented, and time-consuming methodology for screening signatures is the likely cause of their negligence in informing candidates of their eligibility. The Respondent failed to properly notify each of the coalitions of the dramatic change in how they were interpreting SSRR 7.5.7.12, which establishes the 25 signature filing requirement. Moreover, such strict scrutiny of the signatures is not called for in this clause, or elsewhere in SSRR. The purpose of the candidacy petitions is not to erect a barrier to the ballot, but rather to prove that students are interested. The Respondent chose not to notify individual candidates of their disqualification and means of potentially remedying the situation. Given that the Commission chose to undertake a vast overhaul of their application of SSRR 7.5.7.12, the burden is on them to educate students about their application of the rules, not coalition members. The Commission is tasked with conducting outreach efforts to educate the student body about the elections process. SSRR 7.3.5.1. In this regard, they failed to properly educate prospective candidates about both the changes in their application of the rules and their candidacy status.
Furthermore, the methodology used by the Commission has proven to be inaccurate on multiple occasions. Following exchanges between two previously invalidated candidates and the Commission, those individuals were added back to the ballot. These inaccurate invalidations provide great cause for concern in regards to both the Respondent’s competence and potential wrongful damages to other invalidated candidates. SSRR 7.5.7.1.2 grants the Commission the power to enforce filing requirements for senatorial candidates. Through their indiscriminate and occasionally inaccurate invalidation of candidates, the Commission’s actions go beyond this grant.
The Commission’s Decision Violated Due Process
The Commission did not satisfy Due Process when it disqualified nearly four dozen student-candidates from participating in the Student Senate election. Student-candidates had significant property interests in their candidacies, and were arbitrarily deprived of those interests through a disciplinary action by the Commission without process appropriate for their interests. Accordingly, the Court should reverse the Commission’s decision.    
	Courts follow a two-step process to evaluate procedural due process claims. First, the court must determine if the individual “possess[ed] a protected interest such that the due process protections were applicable.” Next, the court must determine if the individual was “afforded an appropriate level of process.” See Brown v. Univ. of Kansas, 16 F. Supp. 3d 1275 (D. Kan. 2014), aff'd, 599 F. App'x 833 (10th Cir. 2015)
Student-candidates possess protected property interests that require due process protections. A student admitted to the University of Kansas School of Law has a significant property interest in their enrollment when they are admitted and begin participating. See Id. Likewise, a student who files as a candidate has a significant property interest in their candidacy when they begin campaigning. A candidate can begin campaigning once “they have filed as a candidate.” SSRR 7.5.7.1.6. To “file,” a candidate must submit a declaration of candidacy form and a petition with twenty-five signatures from students eligible to vote for the candidate. SSRR 7.5.7.1.2.   
	Disqualified candidates had a significant property interest in their candidacies. The Commission has thus far made it a point to classify the students removed from the election as “ineligible.” What the Commission means by “ineligible” is unclear because the Commission did not built a comprehensive record or release a written decision. However, it seems from the Commission’s insistence on calling the students “ineligible” that the Commission is operating on the premise that the students it removed from the election had void candidacies. That is, because the Commission deemed some signature petitions invalid or incomplete, the students who submitted those petitions with their declaration of candidacy forms were never candidates. The Commission might say that because the students had no candidacies, they could not have property in their candidacies. The Commission is wrong. 
	In Brown, the court found that Plaintiff had a property interest in his continued enrollment as a student despite him having been admitted based on falsities in his application. Brown, 1288. Brown had a property interest in his continued enrollment because he had “more than a unilateral expectation of it. He...ha[d] a legitimate claim of entitlement to it.” Id. Brown had a property interest because he acted as a bona fide student relying on his admission. His status as a law student was legitimized as he continued to act as a student without notice from any authority that he was not a law student. Like Brown, student-candidates in this case have “legitimate claims of entitlement” to their continued statuses. Accordingly, student-candidates here have significant property interests in their continued candidacies.   
The Elections Commission cannot deprive the student-candidates of property interests without due process of law. See U.S. Const. Amend. XIV. Like the Brown court, this court must determine if individuals were afforded an “appropriate level of process.” Id. “‘The root requirement’ of the Due Process Clause is that an individual be afforded ‘an opportunity for a hearing before he is deprived of any significant property interest.’” Id. For school decisions, a higher standard is used for disciplinary determinations. See Id. Disciplinary actions require “that the student be given oral or written notice of the charges against him, and if he denies them, an explanation of the evidence the authorities have and an opportunity to present his side of the story.” Id. 
The Commission’s decision to disqualify student-candidates was disciplinary in that it deprived them of their significant property interests as punishment for non-compliance with election rules as interpreted by the Commission. The common meaning of “discipline” that applies here means punishment. See Webster’s Dictionary. Removing students from an election they wish to participate in because it they are said to have violated the rules is clearly punishment. 
Perhaps the most important fact in this case is that, by its own admission, the Commission gave the student-candidate no process at all. It did not give oral or written notice of charges against student-candidates, the opportunity to deny the charges, an explanation of the evidence against them, or an opportunity to present their sides of the stories. In determining whether the “appropriate level of process” was given to student-candidates, because the Commission gave no process, the answer can only be that the “appropriate level” was not given. 
Student-candidates had significant property interests in their continued candidacies, and were given no process whatsoever when they were deprived of those interests. Accordingly, the Court must invalidate the Commission’s decision to disqualify those student-candidates.  
Remedies
At this moment, no possibility exists that the Commission and the Petitioners could handle this issue without Court intervention, since the Commission has repeatedly stated that they will not reconsider their interpretation and an attempt to suspend SSRR 7.5.7.1.2 failed during the April 5th Full Senate meeting. Given that the proper appellate body for decisions of the Commission is the Court, it must exercise its duty and present a fair and equitable remedy. The increasing proximity to the start of the Election necessitates a swift ruling and immediate action by the Court. The Court has a few remedies at its disposal that would rectify the current questions posed in the brief period of time before the Election commences. The Petitioners offer the following potential remedies:
1. The Court could strike down the Commission’s invalidation of all candidates with signature issues in full, and allow the candidates to run with the coalitions they intended to run with. If the Court takes full account of the extraordinary circumstances surrounding the unprecedented removal of many candidates from the ballot it should choose this option. This course of action is the most justified. The vast majority of the students who were invalidated made a good-faith effort to fulfill the signatures requirements, with many going above and beyond and obtaining well over 25 signatures on their candidacy petitions. We find this remedy to be the most desirable, as it best promotes student voices and accommodates students who may have incorrectly had their candidacy invalidated. 
a. If the Court chooses this remedy, it may be important to establish a distinction between an effort made in good faith to obtain signatures and an insincere submission of candidacy forms. An anonymous student was found to have plagiarized multiple signatures by the Commission and the Commission’s advisor, Dr. Jane Tuttle. The Court may deem that allowing students who deliberately violate the requirements established by SSRR to participate in the election is unjust.
2. The Court could strike down the Commission’s invalidations of all candidates with signature issues in full, and deem that these candidates should run as independents. This would be consistent with their approach to Michelle Kokes’ candidacy. In terms of legal remedies provided to the Court, if the Court believes that the unprecedented methodology used by the Commission was valid, yet feels that they failed to notify candidates in a timely manner, this would be appropriate. This remedy would be acceptable to the Petitioners.
3. The Court could establish some threshold of valid signatures required to get on the ballot. For instance, those candidates who were less than five signatures short of the requirement could be allowed to run. While this remedy would address the questions posed to the Court to an extent, some problems exist with it. For one, imposing a different signature threshold than that found in SSRR would essentially be a legislative act, and the Court lacks such power. Furthermore, this would fail to address potential incorrect invalidations. In choosing this remedy, the Court would not acknowledge that the invalidated candidates did not receive due process. Although this remedy would be more ideal than upholding the Commission’s decision outright, it is clearly inferior to the other proposed solutions.
As established in Maginness v. Summers, the appointment of this particular Elections Commission was not consistent with the normal process defined in SSRR. The Court ordered an injunction in this case which moved the date back for coalition formation, giving the Petitioners less time to fill their senatorial slates and educate potential candidates about filing requirements. Although the calendar was altered to the detriment of the Petitioners, the deadlines for filing remained the same. While the Court’s ruling acknowledged that their order was not ideal for coalitions, it was necessary to ensure that the election proceeded within a reasonable timeframe. In issuing their decision, the Court noted that the route they chose was “the only one that promotes student voices, embodies the meaning of Student Senate (and) promotes equitability”. The first proposed remedy provided by the petitioners is also imperfect, but meets the conditions listed above to a greater extent than any other solution. The Court should follow these same guidelines when considering whether it is consistent with the purpose of Student Senate to uphold the Commission’s decision to strike nearly 50 candidates from the ballot.
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